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CHANDLER, J., FOR THE COURT:

1. The gppellant’ smotionfor rehearingis granted. Theorigina opinioniswithdrawn and thisopinion

is substituted therefor.

92. Robert Fowler entered a guilty pleafor armed robbery and was sentenced to serve fifteen years

inprison. As part of the State’' s pleabargain agreement, hisindictment for attempted murder was passed

tothefiles After hesuccessfully pursued post-conviction relief, the State pursued chargesfor both armed



robbery and attempted murder. The Oktibbeha County Circuit Court sentenced Fowler to ten yearsfor
attempted murder and enhanced Fowler’ sarmed robbery sentencefromfifteenyearsto twenty-two years.
Fowler gppeds, raisng the following issue:

WHETHER THE TRIAL COURT ERRED IN SENTENCING FOWLER TO A HARSHER
SENTENCE AFTER HAVING HAD HISFIRST SENTENCE VACATED

113. Finding no error, we affirm.

FACTS
14. Robert Fowler was indicted for armed robbery and attempted murder. He entered a plea
agreement with the State which provided that he would plead guilty to armed robbery and that the State
would pass the attempted murder charge to the filesand recommend a sentence of fifteenyearsfor armed
robbery. Thetria court accepted Fowler’s guilty plea and sentence recommendation from the State.
5. Fowler thenclaimed that his attorney erroneoudy told Fowler that he would be digible for parole
after sarving ten years of his fifteen year sentence. Upon this discovery, Fowler petitioned for post-
conviction reief in which he sought to set aside the plea because of this information.  The circuit court
granted this motion and set asde Fowler’ s guilty plea
6.  After Fowler's guilty plea and sentence had been vacated, the State retrieved the attempted
murder charge from the files and prepared to try Fowler on both charges. Initidly, Fowler decided to
plead not guilty to these charges. Accordingly, the State did not offer a plea bargain. Fowler later
changed hismind and pleaded guilty to bothcharges. Thecircuit court accepted Fowler’ sguilty pleasand
sentenced Fowler to twenty-two years for the armed robbery and ten years for the attempted murder,
with the sentences to run concurrently. Fowler now prosecutes this appedl, aleging that the harsher

sentences were aresult of vindictiveness.



ANALYSIS

WHETHER THE TRIAL COURT ERRED IN SENTENCING FOWLER TO A HARSHER
SENTENCE AFTER HAVING HAD HISFIRST SENTENCE VACATED

17. TheUnited States Supreme Court, inNorth Carolinav. Pearce, 395 U.S. 711 (1969), decided
the issue of whether the Condtitution limited the impositionof a harsher sentence uponretria whenaprior
conviction for the same offense had been set asdeand anew tria ordered. The court held that “neither
the double jeopardy provison nor the Equal Protection Clause imposes an absolute bar to the more
severe sentence upon reconviction.” 1d. at 723. The court went onto hold that due process would not
dlow vindictiveness againgt a defendant for having attacked his first conviction to play a part in the
sentence he receives after anew trid. To assurethat suchavindictivenessmotivation does not exig, the
court requires that the reasons for imposing a harsher sentence must affirmatively gppear in the record.
Id. at 725-26.

118. In Ross v. Sate, 480 So. 2d 1157 (Miss. 1985), the Mississppi Supreme Court adopted the
rules of law announced in Pearce. In Ross, the defendant was sentenced to a term of ten years for
robbery. Id. at 1158. Hismotion for anew trid was granted, he wasre-tried, and was ordered to serve
twelve years after he wasre-sentenced. 1d. The Mississppi Supreme Court agreed that the defendant’ s
harsher sentence was vindictive and should be vacated. Accordingly, the court reversed and rendered
and subgtituted the origind ten year sentence. 1d. at 1161.

T9. The court in Ross issued the fallowing pronouncements and guiddines to insure that a harsher
sentence upon re-trid is conditutionaly permissble:

1. The impaosition of a harsher sentence by ajudge following anew trid and conviction
for the same charge is not violative of the federd, or Missssppi's, Congtitution.



2. Due process of law does require that vindictiveness againg a defendant for having
successtully attacked hisfirst conviction play no part in the sentence he receives after a
new trid.

3. Due process dso requires that a defendant be freed of apprehension of such a
retaliatory motivation on the part of the sentencing judge.

4. In order to assure that it may be determined on appea whether such a mative was
absent, the following must occur:

(& Thejudge mugt affirmatively state in the record his reasons for the harsher sentence.
(b) Thereasons must be based upon objective informationconcerningidentifiable conduct
on the part of the defendant which occurred after the time of the origind sentencing
proceeding, or based upon objective information concerning eventswhichoccurred after
the time of the origind sentencing proceeding that may have thrown new light upon the
defendant's life, hedlth, habits, conduct, or mental and mora propensities.

(¢) Thefactud data upon which the increased sentenceis based must be made a part of
the record.

(d) Thisinformation and data upon which the judge bases his sentence may come to the
judge's attention from evidence adduced a the second trid itsdf, from a new
presentencing investigation, from the defendant's prison record, or possibly from other
Sources.
Id. a 1160-61 (citations omitted).
110. When Fowler entered his first guilty plea and the judge sentenced Fowler to fifteen years for
armed robbery, there was no indication that the judge wasaware that the State dso indicted Fowler for
attempted murder. At the second sentencing hearing the judge was made aware of new evidencethat led
him to believe that Fowler’s conduct was more heinous than he origindly redlized. Pursuant to the
mandates of Ross, this new evidence threw new light upon Fowler’s life, hedth, habits, conduct, and
menta or mora propengties. During the second sentencing hearing, the judge for the firgt time heard

evidencethat Fowler’ saccomplice had plansto shoot and kill the clerk of the store which Fowler robbed.

At the second sentencing hearing, the State called an expert who testified that the gun used by Fowler had



the capacity of killing the store clerk. Fowler’s accomplice pulled the trigger, and the State' s expert
tetified that the gun would have fired if the pin had been properly st.

11. Therecord shows that the judge used Fowler’ s conduct concerning his attempted murder of the
gtore clerk in deciding to impose a harsher sentence. The transcript from the second sentencing hearing
showsthat the hearing focused dmost entirdy on the cul pability of Fowler’ sattempted murder. Thejudge
linked Fowler’s attempted murder charge to the enhanced sentence for the armed robbery charge.
“Now, the most culpable defendant is the one withthe fireearmand the one who tried to kill the clerk, but
thereisculpability for dl that join in thisillegd act. The sentence of thelaw isin Count 1 which isthe count
of armed robbery that you be sentenced to serve a term of twenty-two years in the Mississippi
Department of Corrections.” These two statements demonstrate that the judge used Fowler’ s attempted
murder as ajudtification for the armed robbery charge, based on the new evidence at the hearing.

f12.  Although Pearce and Ross reman vdid law, both the United States and Missssippi Supreme
Courts have limited the scope and gpplication of thislawv. See Bushv. State, 667 So. 2d 26, 29 (Miss.
1996) (citing Alabama v. Smith, 490 U.S. 794, 799 (1989); Texasv. McCullough, 475 U.S. 134, 138
(1986); Colten v. Kentucky, 407 U.S. 104 (1972)). “The Supreme Court further explained in
McCullough, ‘the evil the [Pearce] Court sought to prevent’ was not the impostion of ‘enlarged
sentences after a new trid’ but *vindictiveness of a sentencing judge.’” Id. (quoting McCullough, 475
U.S. a 138).

113. In Alabama v. Smith, the defendant entered a guilty pleato burglary and rape in exchange for
the State’'s agreement to dismiss the sodomy charge. The trid judge accepted this guilty plea and
sentenced the defendant to serve concurrent terms of thirty years for each conviction. The defendant

succeeded in having his guilty pleavacated and proceeded to trid onthe three origina charges. The jury



convicted the defendant on dl three charges, and the trid judge sentenced him to serve aterm of life
imprisonment for the burglary conviction, and concurrent term of life imprisonment on the sodomy
convictionand aconsecutive term of 150 years imprisonment on the rape conviction. Smith, 490 U.S.
a 794. “The Supreme Court held that thereis no presumption of vindictivenesswhere a second sentence
imposed after atrid is heavier than a fird sentence imposed after a guilty plea. Certainly, ajudge who
hearsthe defendant, the victim, and other circumstances of the crime at trid isentitled to impose a higher
sentence than the judge who hears only the admissionof guilt at apleahearing.” Bush, 667 So. 2d at 29
(dting Smith, 490 U.S. at 803).

114.  ThisCourt recognizesthe differences between Bush and the case sub judice. In Bush, unlike this
case, a second judge imposed the defendant’ s second sentence, and the second judge heard evidence
from a full triad rather than a sentencing hearing.  Id. at 29-30. Neverthdess, we find Bush to be
ingructive. In Fowler’s second sentencing hearing, the judge heard new evidence concerning the events
of Fowler’s crimes, and this evidence led the judge to believe that the crime was more heinous than the
judge origindly believed. Although the judge did not explicitly State that he was imposing a harsher
sentence for armed robbery because of the new evidence at the sentencing hearing, the judge did impose
this enhanced sentence immediatdy after declaring that Fowler was guilty of attempted murder. In Smith,
490 U.S. at 799, the Supreme Court held that the presumption of vindictiveness must be limited to those
gtuationsin which thereisa®* reasonable likelihood' that the increasein sentence is the product of actud
vindictiveness on the part of the sentencing authority. When thereis no such reasonable likelihood, the
burden of proof remans on the defendant” (quoting United States v. Goodwin, 457 U.S. 368, 373
(1982)). Under these particular facts, we are unableto find that the circuit judge’ s enhanced sentence for

armed robbery was the result of vindictiveness. Therefore, we affirm.



115. THE JUDGMENT OF THE CIRCUIT COURT OF OKTIBBEHA COUNTY OF
CONVICTION OF COUNT | ARMED ROBBERY AND SENTENCE OF TWENTY TWO
YEARSAND COUNT I ATTEMPTED MURDER AND SENTENCE OF TEN YEARS,ALL
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH
SENTENCESTO RUN CONCURRENTLY, ISAFFIRMED. ALL COSTSOF THISAPPEAL
ARE ASSESSED TO OKTIBBEHA COUNTY.

BRIDGES AND LEE, P.JJ., MYERS AND GRIFFIS, JJ., CONCUR. IRVING, J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY KING, C.J. BARNES
AND ISHEE, JJ., NOT PARTICIPATING.

IRVING, J., DISSENTING:

116. The mgority afirmsthe judgment of thetrid court giving Fowler a harsher sentence on his
second plea of guilty to armed robbery after Fowler was dlowed to withdraw hisfirst plea of guilty to
the same armed robbery charge because of defective advice of counsd regarding his digibility for
parole. In my opinion, the mgority errsin affirming the judgment of the harsher sentence because the
trid judge falled to give judtification for the harsher sentence by complying with the guidelines
edablished in Ross v. State, 480 So. 2d 1157 (Miss. 1985). Therefore, | respectfully dissent.

17.  In 1997, Robert K. Fowler was indicted for armed robbery and attempted murder of Undra
Peoples. He entered into a plea agreement with the State which provided that he would plead guilty to
armed robbery and the State would pass the attempted murder charge to the files and recommend a
sentence of fifteen years for the armed robbery. Thetria court accepted Fowler's guilty plea
However, prior to sentencing Fowler, the court recelved a victim impact statement and a presentence
investigation report. After recaipt of the victim impact stiatement and presentence investigation report,
the trid judge followed the recommendation made in the plea agreement and sentenced Fowler on the

armed robbery charge to fifteen yearsin the custody of the Mississppi Department of Corrections.

The atempted murder charge was retired to the files.



118. Sometime after being sentenced, Fowler was alowed to withdraw his plea because of faulty
advice given him by his atorney regarding his digibility for parole. After Fowler withdrew his guilty
plea, the State retrieved the attempted murder charge from the files and placed it back on the active
docket. Fowler then was rearraigned on both charges. After severd falled attemptsto strike aplea
bargain, Fowler findly entered an open plea of guilty to both charges. Thetrid judge sentenced him to
twenty-two years incarceration on the armed robbery charge and ten years on the attempted murder
charge. Thisapped ensued in which Fowler aleges that he was given the harsher sentence out of
vindictiveness for withdrawing hisfirs plea

119. Before addressng my differences with the mgjority over the results, | address some serious
factud misstatements made by the mgority. The fird misstatement is. “When Fowler entered hisfirst
guilty pleaand the judge sentenced Fowler to Fifteen years for armed robbery, there was no indication
that the judge was aware that the State dso indicted Fowler for attempted murder.” Mg ority opinion
a 110. | am perplexed by this statement by the mgority because the mgority, in the second
paragraph of its opinion, says Fowler’s “indictment for attempted murder was passed to the files’
Actudly, it was count two of the same indictment, charging armed robbery, which was passed to the
files: The satement that there is no indication that the trid judge was aware of Fowler’ s indictment
for attempted murder when Fowler entered hisfirst guilty pleais smply not true. Quite the contrary, it
iscrystd clear that thetrid judge was aware that Fowler had aso been indicted for attempted armed
robbery.

920.  The second misstatement made by the mgority is. “ At the second hearing, the State caled an
expert who testified that the gun used by Fowler had the capacity of killing the store clerk. Fowler's

accomplice pulled the trigger, and the State' s expert testified that the gun would have fired if the pin



had been properly set.” Mgority opinion a §10. This statement is untrue in two respects. Firg, the
record is clear that Fowler never used the pistol. Second, the State did not call an expert at the
sentencing hearing. The didtrict atorney advised the court that an employee of the didtrict attorney’s
office “retrieved the pistol yesterday and the pistol would fire. The problem wasthe - - the pin that
held the cylinder in was missing, but the firing pin was - - was there and the gun was fully capable of
firing abullet.” The didtrict attorney’ s statement was made because one of Fowler’s codefendants
who was tried before a different circuit judge had told that judge that the gun would not fire. The
record is clear that Fowler never made a statement about the firing capability of the gun.

921. Thethird misstatement isthis. “At the second sentencing hearing the judge was made aware of
new evidence that led him to believe that Fowler’ s conduct was more heinous than he origindly
redlized . .. During the second sentencing hearing, the judge for the first time heard evidence that
Fowler’ s accomplice had plans to shoot and kill the clerk of the store which Fowler robbed ”
Maority opinion at 1/ 10. Itisdifficult to discern the basis for the mgority’ s assertion in this regard
because we are not privileged to have the transcript of the first plea hearing. Therefore, neither | nor
the mgjority knows what evidence was introduced at the first hearing, and no one during the second
sentencing hearing mentioned the evidence which was offered during the first hearing. However, in my
opinion, it is areasonable assumption that no evidence was presented during the second sentencing
hearing which was not presented during the first sentencing hearing. | say this because prior to the
court’s sentencing Fowler the first time, the court had the benefit of a presentence investigation report
and avictim impact statement. Surely, between these two documents; the court was probably
informed as to the totdity of the offenses committed.

922.  Thethird and most egregious misstatement by the mgority isthis Satement:



The record shows that the judge used Fowler’ s conduct concerning his attempted

murder of the store clerk in deciding to impose a harsher sentence. The transcript

from the second sentencing hearing shows that the hearing focused amost entirely on

the culpability of Fowler’'s attempted murder. The judge linked Fowler’s attempted

murder charge to the enhanced sentence for the armed robbery charge.
Maority opinion at f11. Firgt, the statement is not only untrue but it makes no sense. Itisillogicd. If
the court wanted to punish Fowler for his conduct concerning the attempted murder of the store clerk,
the court could have, and no doubt would have, made Fowler’s sentence for the attempted murder run
consecutive to his sentence for the armed robbery. Second, the record belies the verity of the
gatement as will be shown later in this opinion during my discusson of what transpired &t the
sentencing hearing.
123. 1 now turn to abrief discussion of the gpplicable law. Rosswhich iscited by Fowler in his
brief appears to be dmost directly on point with Fowler's Stuation. The operative factsin Ross are
these:

Willie James Ross was indicted and convicted in the Circuit Court of DeSoto County,

Mississippi of robbery. He was sentenced to aterm of ten years; however, hismotion

for anew trid was granted. Ross was retried, with a different judge presiding,

reconvicted, and sentenced to twelve years, out of the maximum of fifteen, in the

custody of the Department of Corrections.
Id. & 1158. On apped, Ross argued, inter dia, that the trial court erred in sentencing him to twelve
years, two years more than the previous sentence which had been vacated. 1d. at 1159.
124. TheMissssippi Supreme Court agreed with Rosss contention, reversed and rendered the
twelve-year sentence, and ordered a sentence of ten years substituted. 1d. at 1161. Inreversaing and

rendering Ross's new sentence, the Ross court also made and issued the following pronouncements

and guiddines.

10



1. Theimpostion of a harsher sentence by ajudge following anew trid and conviction
for the same charge is not violative of the federa, or Missssppi's, Condtitution.
(citations omitted).

2. Due process of law does require that vindictiveness againgt a defendant for having
successfully attacked hisfirst conviction play no part in the sentence he receives after a
new trid.

3. Due process a so requires that a defendant be freed of apprehension of such a
retaliatory motivation on the part of the sentencing judge.

4. In order to assure that it may be determined on gppea whether such a motive was
absent, the following must occur:

(& Thejudge must affirmatively state in the record his reasons for the
harsher sentence.

(b) The reasons must be based upon objective information concerning
identifiable conduct on the part of the defendant which occurred after
the time of the origina sentencing proceeding, or based upon objective
information concerning events which occurred after the time of the
origind sentencing proceeding that may have thrown new light upon
the defendant's life, hedlth, habits, conduct, or menta and moral
propensities.

(c) Thefactud data upon which the increased sentence is based must
be made a part of the record.

(d) Thisinformation and data upon which the judge bases his sentence

may come to the judge's attention from evidence adduced at the

second trid itsdf, from anew presentencing investigation, from the

defendant's prison record, or possibly from other sources.
Id. at 1160-61.
725. Therecord in this case reflects that the trid judge failed to comply with the Ross guiddines.
He offered no explanation for the seven-year increase in the sentence for the armed robbery

conviction. The following exchange occurred a the sentencing hearing:

BY THE COURT: He [Flowler] was not the principa person involved
with the weagpon insofar as attempting to shoot the

11



clerk in the store a Green Oaks Superette. The one
who attempted to kill the clerk isin front of Judge

Montgomery.
BY MR. KITCHENS: That - - that iscorrect as| - - as| recall, your Honor.

BY THE COURT: And that is to some extent not mitigating, but what it
does show the Court isthat this defendant is not the
onethat attempted to actudly do the killing; however,
heisresponsble asif he had pulled the gun and killed
or atempted to kill hisown sdf [S¢]. Asyou
understand and as | explained to you before, when
any two or more people combine or go in together to
commit an unlawful act - - as armed robbery, the act
or oneistheact of al and they are dl responsible as if
they had done the whole thing themsdves by themsdif.
Do you understand that, Mr. Fowler?

A. Yes, gr.

BY THE COURT: Was there any recommendation that the State desired
to make as to a sentence to be imposed in this case?

BY MR. KITCHENS: Y our Honor, my recollection of thisis that it was an open plea.
| don't think the, uh-- | don't think the offer that the State
made was, uh, one that the defense wanted to accept.

BY THE COURT: | think the State made severd offers, but was there
anything that you wanted to present by way of
aggravetion or mitigation or any statement that you
wanted to make as far as sentencing is concerned.

BY MR. KITCHENS: Your Honor, the victim had indicated to us that he would --
that he thought that twenty-five years in the department of
corrections would be an acceptable sentence. Thiswasthe
young man that had the gun pointed at him and, uh--

BY THE COURT: How long have you dready been in prison?

A. Fiveyears, gr.

BY MR. WILLIAMSON: Y our Honor, something for the record as well, there
are some letters that my client asked that the Court --

12



BY THE COURT:

BY MR. WILLIAMSON:

BY THE COURT:

BY THE COURT:

A. Yes, gr.

BY THE COURT:

726. Sincethetrid judge faledto offer any reasons for the harsher sentence — based upon objective
information concerning identifiable conduct or eventsinvolving Fowler which occurred after the time of
the origina sentencing proceeding that may have thrown new light upon Fowler's life, hedth, habits,
conduct, or menta and mora propensities — the harsher sentence, under the authority of Ross, should

not be allowed to stand. Consequently, | would follow the approach of the Ross court and order that

There are.

-- review and take into congderation from, uh, friends
and family members of hisand, uh, just for the record

aswdl, your Honor, in your rendition of the history of
thisfile the lawyer that earlier was involved in this case

Was not you.

* % % %

But in any event, Mr. Fowler has now pled guilty to
armed robbery and attempted murder. It becomes
incumbent on the Court to sentence this defendant.
Whatever sentence | sentence him to, he of course is
going to get credit againgt that sentence. Do you
understand that?

Now, the most culpable defendant is the one with the
firearm and the one that tried to kill the clerk, but there
is culpability for dl that join in this illegd act. The
sentence of the law isin Count 1 which is the count of
armed robbery that you be sentenced to serve atermof
twenty-two years in the Missssippi Department of
Corrections. In Count 2 the sentence of the law isthat
you be sentenced to serve aterm of ten years in the
Missssppi Depatment of Corrections, and these
sentences are to run concurrently. You areto be given
credit for the ime you've dready served. Y oumay have
a sedt.

13



Fowler's armed robbery sentence be changed to fifteen years, the initia sentence that was given him for
this charge. | find nothing improper about the ten-year sentence given for the attempted murder
conviction. Therefore, | would not disturb it.

KING, C.J.,JOINSTHIS SEPARATE WRITTEN OPINION.
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